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tel econference fromsites in Tanpa and Tal | ahassee, Florida, on
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Tal | ahassee, Florida 32399-0800
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STATEMENT OF THE | SSUES

Whet her Respondents, Ag-Mart Produce, Inc. (Ag-Mart), and
its enployees' Justin Celman (in DOAH Case No. 06-0729) and
warrick Birdwell (in DOAH Case No. 06-0730), comm tted sone,
any, or all of the violations alleged in the Admnistrative
Conmpl aints detailed herein and, if so, what penalty should be
i nposed.

PRELI M NARY STATEMENT

On Cct ober 12, 2005, Petitioner, the Departnent of
Agricul ture and Consuner Services (the Departnent), issued two
Adm ni strative Conpl aints agai nst Respondents, Ag-Mart and its
named enpl oyees, who were |licensed pesticide applicators working
at Ag-Mart's South Florida farmin I mokalee and its North
Florida farmin Jennings. The Adm nistrative Conplaints all eged
a total of 88 separate violations of the Florida Pesticide Law,

Chapter 487, Part |, Florida Statutes (2005)!, and of Florida



Adm ni strative Code Rul es 5E-2, which governs pesticides, and
5E-9, which governs |icensure for pesticide applicators.

The Adm nistrative Conplaints were forwarded to DOAH on
February 27, 2006. The Adm nistrative Conpl ai nt regardi ng Ag-
Mart's | mmokal ee farm was assi gned DOAH Case No. 06-0729 (the
South Florida Conplaint). The Adm nistrative Conpl ai nt
regarding Ag-Mart's Jennings farmwas assi gned DOAH Case No. 06-
0730 (the North Florida Conplaint). By Oder dated March 7,
2006, the parties' joint notion to consolidate the cases for
heari ng was granted, and the consolidated matter was set for
hearing on May 19, 2006. The anount of testinonial and ot her
evi dence necessitated that the hearing be continued to May 24,
2006, and then June 2, 2006.

Prior to the hearing, the parties filed a Pre-hearing
Stipulation in which they agreed to the following five itens in
partial settlenment of the controversy:

1. The Departnment voluntarily dism ssed Counts XLVII
t hrough XLI X of the South Florida Conpl ai nt;

2. Wthout admtting any violations of the Florida
Pesticide Law or worker protection standards, Ag-Mart agreed not
to dispute Counts L through LIV of the South Florida Conpl ai nt
and Counts XVII and XVIIl of the North Florida Conplaint, and

agreed to pay $3,000 to the Departnent to resolve those counts;



3. The Departnent acknow edged that "Bravo Wather Stik"
was erroneously listed as a pesticide applied in Counts V, VI,
XV, XVI, XXV through XXXII, XXXVI, and XXXI X through XLVI of the
Sout h Fl ori da Conpl ai nt;

4. The Departnent voluntarily dism ssed w thout prejudice
all charges agai nst Josh Cantu, an Ag-Mart enployee naned in the
original South Florida Conplaint, and anmended Counts L
t hrough LXVI of that conplaint to elimnate any reference to
M. Cantu; and

5. The Departnent voluntarily dism ssed without prejudice
all charges against Charles Lanbert, an Ag-Mart enpl oyee naned
in the original North Florida Conplaint, and anended Counts Xl X
t hrough XXI'I of that conplaint to elimnate any reference to
M. Lanbert.

At the hearing, the Departnent presented the testinony of
t hree Departnent enpl oyees: Field Inspector Neil Richnond; Case
Revi ewer Jessica Fernandez; and Bureau of Conpliance Mnitoring
Chi ef Dal e Dubberly. The Departnent's Exhibits lettered A
through V were adm tted into evidence. The Departnent al so
i ntroduced the depositions of Ag-Mart enpl oyees Warrick
Birdwel |, Justin Cel man, Amanda Col lins, and Donal d Long,

W t hout obj ection.
Ag-Mart presented the testinony of the foll owi ng Ag-Mart

enpl oyees: President Donald Long; former Human Resources



Manager Angelia Cassell; former Crop Protection Manager

Justin Cel man; Farm Manager Warrick Birdwell; Farm Conpli ance

O ficer Amanda Collins; and O ew Leaders Sergio Salinas and

Juan Anzual do. Ag-Mart Exhibits nunbered 1, 2, 8, 11, 18

t hrough 23, 29, 31 through 37, and 40 were admtted into

evi dence. Ag-Mart's Exhibits nunbered 22 and 23 were admtted
wi th the understanding that they were hearsay docunents and thus
of limted evidentiary value. Ag-Mart also introduced the
deposi ti on of Departnent enpl oyee Dal e Dubberly, w thout

obj ecti on.

On June 13, 2006, the parties filed a stipul ated request
that they be all owed 20 days fromthe filing of the transcript,
within which, to file proposed recommended orders. The request
was granted ore tenus. A Transcript of the proceeding was filed
wi th DOAH on August 18, 2006. The parties tinely filed their
Proposed Recomrended Orders on Septenber 7, 2006.

FI NDI NGS OF FACT

Based upon the evidence presented at the final hearing, the
followi ng relevant findings of fact are made:

1. The Departnent is the state agency charged with
adm nistration of the Florida Pesticide Law, Chapter 487
Part |, Florida Statutes. Anpong the duties of the Bureau of
Conpl i ance Monitoring within the D vision of Agricultural

Environnental Services are the designation and regul ati on of



restricted-use pesticides, the testing and |licensure of
certified pesticide applicators, and the enforcenent of federa
wor ker protection standards regardi ng the exposure of farm

wor kers to pesticides. 88 487.011, 487.042, 487.044, and
487.051, Fla. Stat.; Fla. Adm n. Code R 5E-2.039.

2. The Administrative Conplaints allege two types of
violation of the Florida Pesticide Law. First, they allege that
Ag-Mart harvested tomatoes prior to the end of the pre-harvest
interval, the period of tinme that nust pass after a pesticide is
applied to a tomato plant before that plant's fruit may be
safely harvested. The pre-harvest interval is specified on the
| abel s of restricted-use pesticides. Second, they allege that
Ag-Mart all owed workers to enter sprayed fields prior to the end
of the restricted entry interval, the period of tine that nust
pass after a pesticide is applied before it is safe for a worker
to enter or remain in the treated area. The restricted entry
interval is also specified on the |abels of restricted-use
pesti ci des.

3. In 2004, Ag-Mart operated farnms in several |ocations in
Fl orida and North Carolina. Ag-Mart operated packing houses in
Plant City, Florida, and in New Jersey. Ag-Mart grows,
packages, and distributes grape tonatoes under the "Santa
Sweet s" | abel, and a round-type tomato marketed as "Ugly Ripe."

During all times relevant to this proceeding, Ag-Mart's



princi pal adm nistrative offices were located in Plant City,
Fl orida, and Ag-Mart's operations were nmanaged by its president,
Donal d Long.

4. At the final hearing, several Ag-Mart enpl oyees,
including M. Long, testified as to Ag-Mart's practices in
establishing planting and pesticide spraying schedul es, carrying
out those schedules in the field, and ensuring that |ega
restrictions on pesticide use are observed. This testinony is
credited as to Ag-Mart's general pattern and practice, but does
not di sprove the Departnent’'s evidence as to particul ar
i nstances of pre-harvest interval or restricted entry interval
vi ol ati ons.

5. Anong other duties, M. Long was responsible for
scheduling Ag-Mart's cultivation of tonmato plants at the
conpany's farns, so that product is avail able year-round.

M. Long prepared a 2004 planting schedul e that spaced the

pl anti ng of new crops a week to ten days apart to ensure a
continuous flow of tomatoes once the plants matured. For the
2004 season, the South Florida farm began planting in

Sept enber 2003, with harvesting comencing in Decenber 2003 and
continui ng through May 2004. The North Florida farmstarted its
spring season plantings in March and April 2004, wth harvest

beginning in early June 2004 and lasting until August 2004.



6. Each "planting" at Ag-Mart consists of a specific
amount of acreage that is cultivated for a specific period of
tinme to produce an expected yield of tomatoes. M. Long
determ nes the size of each planting based on past yields and
projected needs. A single planting of grape tomatoes is
harvested nmultiple tinmes. Depending on conditions, a planting
of grape tomatoes at the South Florida farm can be harvested
between ten and 15 tinmes in the fall, with fewer harvesting
opportunities in the spring. A planting of grape tomatoes at
the North Florida farm may be harvested between eight and ten
times.

7. Each planting takes up portions of acreage call ed
"fields,” which are divided by Iand features and irrigation
systenms. Fields are of varying sizes, depending on the nature
of the terrain and the irrigation system The fields are
nunbered, and a planting is usually done in a certain nunber of
roughly contiguous fields. A field is further divided into
separat el y nunbered "bl ocks," each bl ock consisting of six rows
of tomato plants, three rows on each side of a "drive area”
t hrough which tractors and harvest trucks can nmaneuver to reach
the plants. The bl ocks are nunbered in sequence fromthe
begi nning to the end of the field.

8. At the South Florida farmin 2004, Ag-Mart cultivated

ten separate plantings of between 79 and 376 gross acres. Each



pl anting contained as few as three and as nany as ten separate
fields. At the North Florida farmin 2004, Ag-Mart cultivated
five separate plantings of between 92 and 158 gross acres. Each
pl anting contained either two or three separate fields.?

9. The cycle of farmng activities at the Ag-Mart farns
i ncl uded ground preparation, planting, staking, tying,
harvesting, and post-harvest clean-up. Farmlaborers were
recruited and transported to the fields by crew | eaders, who
nmust be registered as farm | abor contractors with the Departnent
of Business and Prof essional Regul ation pursuant to Chapter 450,
Part 111, Florida Statutes, and Florida Adm nistrative Code
Rul e 61L-1.004. The crew | eaders supervised the field | aborers
and prepared their weekly tine cards. The crew | eaders were
directed by Ag-Mart's | abor supervisors as to where the | aborers
were to work and which tasks were to be perforned at any given
time.

10. Crew |l eaders providing services to Ag-Mart in 2004
i ncl uded: Sergio Salinas, d/b/a Salinas & Son, Inc.; Pascual
Sierra; and Juan Anzual da, d/b/a Juan Anzual da Harvesting, Inc.
M. Salinas and M. Anzual da were crew | eaders at the South
Florida farmin the spring 2004 season. M. Sierra was a crew
| eader at the North Florida farmin 2004.

11. At the South Florida farm M. Salinas and three or

four supervisors called "field wal kers" oversaw the daily work



of the 150 to 200 farm | aborers who worked in M. Salinas' crew.
M. Salinas owned and operated buses that transported the
workers to and within the farm M. Salinas al so operated
trucks to haul the harvested tomatoes fromthe fields to the

shi ppi ng dock on the South Florida farm A truck was al so
needed to nove portable toilets to the fields for the use of the
| aborers. Because of the ambunt of equi pnent necessary to
conduct a harvest, and the intense hand | abor required to pick a
row of tomatoes, M. Salinas always kept his crew together in
one |l ocation while harvesting. During the period of January

t hrough May 2004, M. Salinas' crew typically harvested in one
or two fields per day, and never nore than four fields in one
day.

12. M. Anzualda and his 15 field wal kers supervised a
crew of 150 | aborers at the South Florida farmduring March and
April 2004. M. Anzual da al ways kept his crew together when
perform ng harvesting activities, due to the anmount of equi pnent
and the tine necessary to set up near the work areas.

M. Anzual da estimated that it took between 45 and 90 m nutes to
set up his equipnent and |ine up his workers along the rows

bef ore harvesting could comence in a given field.

M. Anzualda's crew typically harvested in one or two fields per

day at the South Florida farmduring the peak harvest period of

10



March and April 2004, and never in nore than four fields in one
day.

13. Ag-Mart paid the farml aborers the piece rate of $2.50
per tub of grape tomatoes. A "tub" wei ghs about 21 pounds.
Different piece rates applied to different forns of work. For
tying activities, the |laborers under M. Salinas were paid $0.75
per 100 linear feet of work, while those under M. Anzual da were
paid $0.50 per 100 linear feet. The |aborers were paid the
m ni nrum wage of $5.15 per hour for some work, such as weeding
and the harvest of Ugly R pe tomatoes. |In any event, the
| aborers were guaranteed the mni mumwage, and were paid $5.15
per hour if that anmount was greater than their pay woul d have
been under piece work rates.

14. Planting activities are perfornmed by hand. Tomato
plants are started in greenhouses, and then transplanted to the
field when they are six weeks old and about six inches high.
Staking is perfornmed nmanual ly and by machi ne, as stakes are
pl aced between the tomato plants to support the plants as they
mature. Tying is perforned manually, from about the second week
after planting until the eighth or ninth week. "Tying" involves
tying the tomato plants with string to the stakes to allow them
to grow up the stakes as they mature. The tomato plants are six

to seven feet tall at maturity.
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15. After the tomatoes were planted in 2004, Ag-Mart's
farnms began the application of pesticides according to a
conpany-w de spray program devised by M. Long prior to the
season. The spray programoutlined the type and vol une of
pesticide products to be applied to the maturing tomato plants
fromthe first week of planting through the end of the harvest.
Once tying and harvesting activities began, Ag-Mart's spray
program cal l ed for the application of pesticides "behind the
tying" or "behind the harvest," neaning that spraying was done
i mredi ately after tying or harvesting was conpleted in a field.
The spraying was done behind the workers because picking and
tying opens up the plants, which enables the pesticide to better
penetrate the plant. The timng of the spraying also allows
fungi cide to cover wounds from broken | eaves caused by pi cking,
t hus preventing infection.

16. Harvesting is performed manually by the farm |l aborers,
who pick the ripe fruit fromthe tomato plants and place it into
containers. The crew |leader lines up the | aborers with one
person on each side of a row of tomatoes, neaning that a crew of
150 | aborers can pick 75 rows of tonmatoes at a tinme. The farm
wor kers pick all of the visible fruit that is ripe or close to
ri pe on the bl ocks that are being harvested. Once the picking

is conplete on a block, it takes seven to ten days for enough

12



new fruit to ripen on that block to warrant additiona
har vesti ng.

17. Justin Cel mn was Ag-Mart's crop protection manager at
the South Florida farmin 2004. M. Celnman worked for Ag- Mart
for eight years as a farm manager and crop protection manager
before leaving in 2005 and had three years prior experience as a
crop protection nmanager for another tomato grower. As crop
protection manager in 2004, M. Celnman was the |icensed
pesticide applicator responsible for ordering chem cals and
directing the application of pesticides. Hi s job included
witing up the "tomato spray ticket" for each pesticide
application. The spray ticket is a docunent that, on its face,
i ndicates the date and tinme of a pesticide application and its
| ocation according to planting, field, and bl ock nunbers. The
spray ticket also states the nane of the tractor driver who
physically applies the pesticide, the type and anount of the
pestici de applied, and the nunber of acres treated. Licensed
pesticide applicators are required by Departnent rule to record
the information included on the spray ticket. Fla. Admn.

Code R 5E-9.032.

18. In applying pesticides to the South Florida farm s
grape tomato crop in 2004, M. Celnman followed the spraying
program desi gned by M. Long before the season. Because the

pesticides were applied behind the farmworkers' field activity,

13



M. Cel man nmi ntai ned cl ose comuni cations with Josh Cantu, the
Ag-Mart | abor supervisor in charge of tying activities on the
South Florida farm and with Eduardo Bravo, the |abor supervisor
in charge of grape tomato harvesting. M. Bravo in turn
directed crew | eaders such as M. Salinas and M. Anzual da on
where to take their crews to conduct harvesting work. These
communi cati ons kept M. QCel man apprised of where the crews were
wor ki ng and how nmuch progress the tying or harvesting activities
were expected to nake by the end of the day. M. QCel nan was
then able to plan the next day's pesticide applications so that
his tractor drivers would be ready to enter the field and apply
t he pesticides soon after the tying or harvesting activities
wer e conpl et ed.

19. M. Celnman typically wote the spray tickets on the
day before the actual pesticide application, based on the
i nformati on gathered from M. Bravo and M. Cantu. Thus, the
starting tinmes shown on the tickets are tinmes that were
projected by M. Celman on the previous afternoon, not
necessarily the tinme that spraying actually commenced. Spraying
coul d be del ayed for a nunber of reasons. At tinmes, the work in
the fields would not progress as quickly as M. Cantu or
M. Bravo had anticipated, due to the heaviness of the harvest.
Pesticides are not applied to wet plants; therefore, rain could

del ay a pl anned spray application.
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20. M. Celman's practice was to wite a new spray ticket
if a day's planned application was conpl etely cancell ed.
However, if the planned spray application was nerely del ayed for
atime, M. Celman did not create a new spray ticket or update
the original ticket to reflect the actual starting tine.

M. Celman failed to explain why he did not always create a new
ticket when the information on the existing ticket ceased to be
accurate.

21. M. Celnman directly supervised the Ag-Mart enpl oyees
who drove the tractors and operated the spray rigs from which
pesticides were applied to the tomato plants. M. QCel man
trained the tractor drivers not to spray where people were
wor ki ng, but to wait until the tying or harvesting activities in
designated fields had been conpleted. Once the fields had been
sprayed, M. Celmn would orally notify M. Bravo and M. Cantu
of the location of the pesticide applications. M. Celmn would
al so post copies of the spray tickets at the farm s central
posti ng board, on which was posted rel evant information
regardi ng the pesticides being used at the farm the restricted
entry intervals and pre-harvest intervals for the pesticides,
and other safety information.?3

22. \Wen restricted-use pesticides* were to be appli ed,

M. Celman posted the entrances to the field with warning signs

before the application began. The signs, which stated

15



"Danger/ Pestici des/ Keep Qut" in English and Spani sh, were |eft
in place until twelve hours after the expiration of the
restricted entry interval for the applied pesticide. M. QCelnman
attested that he always made t hese postings when restricted-use
pesticides such as Monitor and Danitol were applied at the South
Florida farm M. Salinas and M. Anzualda testified that they
never harvested tomatoes fromfields posted with pesticide
war ni ng signs. M. Anzual da checked for warning signs every day
to ensure that his crew was not being sent into fields where
pesticides had recently been appli ed.

23. The restricted entry interval (RElI) and the pre-
harvest interval (PH) are set forth on the manufacturer's |abel
of each restricted-use pesticide, in accordance with 40 C F. R
Parts 156 (| abeling requirenments for pesticides and devices) and
170 (worker protection standard). The REl, a worker safety
standard, is the tinme period after application of a restricted-
use pesticide that nust el apse before workers are allowed to
enter the treated area. The PH, a food safety standard, is the
time period that nust el apse after a spray application before
harvesting can begin. The REI and PH vary according to
i ndi vi dual pesti ci des.

24. In 2004, Warrick Birdwell was the farm manager at Ag-
Mart's North Florida farmin Jennings. Prior to 2004,

M. Birdwell had worked ten years for other tomato growers in
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Virginia and Florida. As farm manager, M. Birdwell was
responsi ble for all operations from ground preparation through
post - harvest clean-up at the North Florida farm M. Birdwell
was also a licensed restricted-use pesticide applicator and was
responsi ble for the application of pesticides at the North
Florida farm In 2004, M. Birdwell was assisted in carrying
out the spray program by Dal e Waters, who supervised the tractor
drivers and equi pnent. >

25. During 2004, grape tomatoes were harvested at the
North Florida farmon a rotation of at |east seven days per
bl ock, meaning that it would take at | east seven days after a
harvest, in a given field, to grow enough vine ripe fruit to
war rant anot her harvest. M. Birdwell prepared the spray
tickets for the planned application of pesticides. He created
his spray tickets a day or two before the actual date that the
application was scheduled to take place. At tines, delays
occurred due to weather, equipnent failures, or slower than
anticipated progress in the harvest. M. Birdwell's practice
was to create a new ticket and destroy the old one if the delay
prevented a schedul ed application fromoccurring on the
schedul ed date. However, if the spraying was comenced on the
schedul ed date, but had to be conpleted on the next day,
M. Birdwell kept the original spray ticket w thout anendnent.

M. Birdwell failed to give a reason why a new ticket was not

17



created each tine the information, included in the original
ticket, ceased to be accurate.

26. M. Birdwell communicated throughout the day with
Charl es Lanbert, the North Florida farmis | abor supervisor, to
monitor the progress of the harvesting activities and ensure
that workers did not enter fields where REIs or PH's were in
effect. M. Birdwell also directed that warning postings be
pl aced at the entrances to fields where restricted-use
pestici des had been applied. Farm/|abor crews were allowed to
nmove on the farm property only at the specific direction of
M. Lanbert, whose constant comunication with M. Birdwell
hel ped ensure that |abor crews stayed out of treated fields
until it was safe to enter them

27. Harvested product received at Ag-Mart's packi ng houses
is tracked by foreman receiving reports, which identify the
product and its quantity, the nane of the crew | eader
responsi bl e for harvesting the product, the farmfrom which the
product was shi pped, and the planting nunber from which the
product was harvested. The receiving reports are used to
cal cul ate the conm ssion paynents due to the Ag-Mart crew
| eaders, who are paid based on the amount of fruit their crews
harvest, and to analyze the yields of specific plantings. The
"date received” colum on the receiving reports showed the date

t he product was shipped fromthe farmto the packi nghouse.
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28. I n March 2005, the Pal m Beach Post published an

article stating that three wonmen, who harvested tomatoes for Ag-
Mart in 2004, bore children who suffered frombirth defects.

The article questioned whether the birth defects were connected
to the pesticides used by Ag-Mart on its tomatoes. The wonen
had worked at both the South Florida and North Florida farns,
and at an Ag-Mart farmin North Carolina.

29. In response to the article, the Collier County Health
Departnent began an inquiry to determ ne the cause of the birth
defects and asked for the Departnent's help in performng a
pestici de use inspection at the South Florida farm where the
three wonen, identified as Francisca Herrera, Sostenes Sal azar,
and Maria de |a Mesa (also called Maria de |la Mesa Cruz), worked
from February through July 2004.

30. The Departnent's investigation conmenced with a work
request sent from Tal |l ahassee to Environnental Speciali st
Nei| Richrmond in | mmokal ee on March 7, 2005.° M. Richnond
regul arly conducts inspections at golf courses, farns, chem cal
dealers, and fertilizer plants throughout Collier County. The
wor k request directed M. Richnond to obtain pesticide use
records for Ag-Mart covering the period of February through July
2004 and enpl oyee records show ng the nanes of the three
enpl oyees and the dates they worked in 2004. The work request

further directed M. R chnond to conduct a pesticide use
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i nspection at the South Florida farmto docunent the pesticide
products used in the field. Finally, the work request directed
M. Richnond to conduct a full worker protection standard

i nspection to docunent the posting of fields, central posting
information, and RElIs at the South Florida farm

3. M. Rchrmond initially visited Ag-Mart's South Fl orida
farmon March 28, 2005, acconpani ed by two persons fromthe
Collier County Health Departnment. During the course of the
i nspection, Ag-Mart's farm manager, Doug Perkins, produced spray
tickets for both the South Florida and North Florida farnms for
t he period February through July 2004. M. Perkins also
produced a spreadsheet identifying the dates worked and the farm
| ocations for each of the three wonen naned in the newspaper
article. This spreadsheet was prepared at the direction of Ag-
Mart's human resources nmanager, Angelia Cassell, and was derived
fromthe three workers' timesheets for 2004.

32. On March 30, 2005, M. Richnond filed a witten report
with the docunents he received fromAg-Mart. The Departnment's
Bureau of Conpliance Monitoring then assigned the matter to Case
Revi ewer Jessica Fernandez in Tall ahassee. M. Fernandez was
given the task of reviewing all the information gathered by the
Departnent's inspectors to determ ne whether Ag-Mart had
violated the Florida Pesticide Law or any of the Departnent's

i npl ementing rul es.
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33. On April 12, 2005, Ms. Fernandez sent a request for
addi tional information to M. Ri chnond, which stated in rel evant
part:

According to the work log included in this
file, Ms. Fransisca [sic] Herrera, Ms. Maria
de |l a Mesa Cruz and Ms. Sostenes Sal azar

wor ked at the Ag-Mart farmlocated in

| mokal ee between January 2004 and Cctober
2004. Pl ease obtain as nuch information as
possi bl e regarding the specific Planting,
Field and Bl ock nunbers in which these

wor kers wor ked during the period of February
2004 t hrough June 2004.

34. M. R chnmond went to the South Florida farm on
March 13, 2005, and comrunicated this request for additional
information to M. Cel man, who responded that it woul d take
several days to gather the requested information. M. Ri chnond
returned to the farmon April 15, 2005. On that date,

M. Celman explained to M. Richnond the sequenci ng of
harvesting and spray activities at the South Florida farm

M. QCelman told M. Richnond that Ag-Mart's harvest records

i ndicate, only, which planting the | aborers were working in on a
given day and that a planting includes nore than one field.

M. Celman also told M. Richnond that Ag-Mart's spray records
are kept according to field and bl ock nunbers and that his
practice was to spray behind the picking.

35. On April 22, 2005, Ms. Cassell faxed to M. Richnond a

spreadsheet entitled "Field Locations for SFL 2/04 thru 6/04."
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Al'l invol ved understood that "SFL" referred to the South Florida
farm’ Wth the assistance of subordinates in her office,

Ms. Cassell produced this docunent to show, in her words, "the
total of what field |ocations the [three] wonen m ght have
worked in." M. Cassell started wth tinme cards, which

i ndicated the dates and hours the three wonen worked. Then she
obt ai ned foreman receiving reports, which she understood to tel
her which plantings were harvested on which dates. Finally, she
obtai ned, fromthe farm a handwitten docunent show ng which
fields were included in each planting. Fromthis informtion,
Ms. Cassell was able to fashion a spreadsheet indicating the
range of fields each woman coul d have worked in from February

t hrough June 2004.

36. M. Richnond testified that he read the spreadsheet's
title and understood the docunment to show where the wonen
actually worked each day. The docunent appeared self -
expl anatory. No one from Ag-Mart told M. Ri chnond that the
spreadsheet showed only where the wonen coul d have worked, or
"possi ble” locations. M. R chnond passed the spreadsheet on to
Ms. Fernandez, with a report stating that it showed "the field
| ocations for Ms. Herrera, Ms. Sal azar, and Ms. de |la Mesa where
t hey worked on respective dates.” M. Fernandez al so operated

on the assunption that the spreadsheet showed what its title
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i ndi cated, the actual field |locations of the three wonen on any
gi ven day from February through June 2004.

37. M. Cassell testified that she put the title on the
spreadsheet w thout nmuch thought, sinply as an identifier for
the file on her conputer's hard drive. M. Cassell understood
that she was creating a spreadsheet of all the fields the wonen
coul d possibly have worked in on a given day. She could be no
nore precise, because Ag-Mart did not keep records that would
show the specific fields where an individual worked on a given
day.

38. The president of Ag-Mart, M. Long, confirnmed that Ag-
Mart does not keep records on which fields a worker is in on a
given day. At the tinme the Departnent made its request,

M. Long told Ms. Cassell that there was no way Ag-Mart coul d
provi de such preci se worker |ocation data. The closest they
could conme would be to correlate harvest or receiving data,

whi ch showed what plantings a crew had harvested from wth the
wor kers' time cards. Ag-Mart knew whose crew each woman had
worked in; so the spreadsheet |listed all the fields in the

pl anti ng worked by the crew, as a way of showi ng which fields

t he wonen m ght have worked in.

39. On May 4, 2005, Ms. Fernandez sent Conpliance
Moni tori ng Bureau Chief Dale Dubberly a request for additional

i nformation, which M. Dubberly forwarded to M. Richnond the

23



next day. Ms. Fernandez first requested the tine work started
and ended for each worker in each field on every date listed in
t he spreadsheet provided on April 22, 2005. M. Fernandez next
asked for the field | ocation for each worker fromJuly 2004 to
Novenber 2004. She asked for the bl ock nunbers corresponding to
each of the fields in North Florida, South Florida, and North
Carolina during the 2004 season and a map show ng the
di stribution of blocks, fields and plantings for those farns
during the 2004 season. She asked for spray records for South
Florida for Cctober and Novenber 2004. Finally, M. Fernandez
requested a nore | egible copy of the spreadsheet, which she
stated "shows each worker's field |ocation.”

40. Upon receiving this request through M. Ri chnond,
Ms. Cassell, her staff, and Ag-Mart farm conpliance manager,
Amanda Collins created a new spreadsheet, which Ms. Cassel
titled "Field Locations for 3 Enpl oyees for 2004." This
spreadsheet was identical in format to the earlier docunent, but
was expanded to include the dates the three wonen worked for al
of 2004. For each worker, the spreadsheet provided a cell for
each day worked, and within that cell a list of field nunbers.
Again, the Departnent took these field nunbers to represent
fields in which the wonen actually worked, when Ag-Mart actually

intended themto represent fields in which the wonen possibly
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wor ked. Sone of the cells |isted as many as 23 field nunbers
for one day.

41. The nethod of developing this spreadsheet was simlar
to that enployed for the first one. The weekly tine cards of
the three wonen were used to provide the days they worked.
Ag-Mart's weekly time cards show the nane of the enpl oyee, the
rounded hours wor ked each week, the nunber of piece units
wor ked, the hours worked for mninmumwage, and the initials of
the crew | eader for whom the enpl oyee worked that week. For
their South Florida farmwork in 2004, Ms. Herrera and
Ms. Sal azar worked exclusively for crew | eader Sergio Salinas.
Ms. de |la Mesa worked at South Florida for crew | eader
Juan Anzual da and at North Florida for crew | eader Pascua
Sierra.®

42. To identify the fields where the three wonen m ght
have worked on a given day, Ms. Cassell and her staff again used
foreman receiving reports and planting schedules. The receiving
reports were understood to provide the dates of shipping for
harvested product, and these were correlated to the dates on
whi ch the three wonen worked. Again, Ms. Cassell listed every
field wwthin a planting as a possible work | ocation, because
Ag-Mart kept no data that identified the fields in which the

wonen actually worked on a given date.
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43. On May 6, 2005, M. Richnond net with Ms. Cassell and
Ms. Collins at Ag-Mart's Plant City adm nistrative offices. The
nmeeting lasted no nore than 15 m nutes and consi sted of Ag-Mart
enpl oyees turning over various docunents to M. Richnond, al ong
with sonme explanatory conversation. M. Cassell specifically
recal l ed explaining to M. R chnond that the field | ocation
spreadsheet indicated the "total possible fields that the three
enpl oyees could have worked in." M. Richnond denied that
Ms. Cassell gave him any such explanation. M. Collins recalled
that M. R chnmond and Ms. Cassell had sone di scussion about the
spreadsheet, but could recall no particulars.®
44, M. Richnond forwarded the docunents received at the

May 6, 2005, neeting to Ms. Fernandez in Tallahassee. His
witten summary, also dated May 6, 2005, represents
M. Richnmond's cont enporaneous understandi ng of the nmeani ng of
t he docunents he was given at the Plant City neeting. The
summary stated, in relevant part:

Ms. Collins provided the tinmes which the

three | adies worked at the various |ocations

whi ch came fromthe three |ladies tinme cards

(See Exhibits V-1 through V-3, copies of

time worked information). M. Collins

stated that this has the start and finished

[sic] tinmes, but does not have which fields

they worked at a particular tine as they nay

pick in several fields throughout the day.

Ms. Collins provided another copy of the

field |l ocations for each of the three |adies

(See Exhibits W1 and W2, copies of field
| ocations of workers). M. Collins also
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provi ded maps with field | ocations depicting
bl ocks and pl antings (See Exhibits X1

t hrough X-13, maps depicting field | ocations
wi th bl ocks and plantings). The field no.
is the main nunber in each block, the first
two nunbers are the nunbers of the planting,
while the remaining nunber in the set is the
bl ock nunber.

45. At the hearing, M. R chnond testified that he
"absol utely" woul d have communi cated to Ms. Fernandez any
conversation he had with, either, M. Cassell or Ms. Collins
indicating that the field | ocation spreadsheet was anything
ot her than a docunent show ng where the wonen worked on a given
day. This testinony is credible and, coupled with
M. Richnond' s contenporaneous witten statenent, |eads to the
finding that M. Richnond's testinony regarding the May 6, 2005,
meeting in Plant Gty should be credited.

46. On May 12, 2005, Ms. Cassell sent M. Dubberly an e-
mail with an attachnment correcting sonme aspects of the
spreadsheet. M. Cassell's e-nmail nessage stated:

| have attached the the [sic] revision to
the original sheet given on the 3 wonan's
[sic] field locations. | included which
field location for NC. There was one
revision | nmade for Francisca on week endi ng
4/ 24/ 05 [ Ms. Cassell clearly nmeans 2004].
She was in NC that week and on the [ast two
days of that week | had SFL field nunbers
and it should of [sic] been NC [sic] please

di scard old report and replace with revised
one.
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47. The Departnent cites this e-mail as further indication
that Ag-Mart represented the spreadsheet as indicating actual
field locations for the three wonen, or at |east that Ag-Mart
said nothing to clarify that the spreadsheet showed sonet hing
other than the fields where the wonen actual |y worked.

48. Ms. Fernandez, the case reviewer whose analysis led to
the filing of the Adm nistrative Conplaints agai nst Ag- Mart,
believed that the field | ocation spreadsheets prepared by
Ms. Cassell and her staff reflected the actual work | ocations
for Ms. Herrera, Ms. Salazar, and Ms. de | a Mesa.

49. As a case reviewer, Ms. Fernandez receives files
conpiled by the field staff and reviews the files to determ ne
whet her a violation of the Florida Pesticide Law has occurr ed.
The procedure of the Bureau of Conpliance Monitoring appears
designed to ensure that the case reviewers have no contact with
the subjects of their investigation and, instead, rely on field
i nspectors to act as conduits in obtaining information from
conpani es such as Ag-Mart. As a result, M. Fernandez had no
direct contact with anyone from Ag- Mart and, thus, had no direct
opportunity to be di sabused of her assunptions regarding the
field |l ocation spreadsheet.

50. Ms. Fernandez conceded that she had never been on a
tomato farmat the tine she conducted her review of the Ag-Mart

case. She did not take into consideration the acreage of the
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fields or the size of the work crews and their manner of
operation. She made no attenpt to visualize the effort it would
take for one worker to harvest in ten or 20 fields in one day.
She assuned that each woman worked in at |east part of each
field listed on the spreadsheet for each day |isted.

Ms. Fernandez believed that the spreadsheet was clear on its
face and saw no need to make further inquiries as to the
plausibility of the assunption that it reflected actual, not
possible, field |locations.

51. As found above, Ag-Mart made no statenent to any
Departnment enpl oyee to qualify that the spreadsheet neant only
possible field | ocations. Nonethel ess, conmon sense shoul d have
caused soneone in the Departnent to question whether this
spreadsheet really conveyed the information that its title
appeared to prom se. On sone days, the spreadsheet places a
single field worker in 23 fields. Ag-Mart's crew | eaders
credibly testified that their crews never worked in nore than
four fields in one day and nore often worked in only one or two.
Even granting Ms. Fernandez' ignorance, M. Dubberly or sone
ot her superior in the Departnent should have had enough
knowl edge of farm operations to question the plausibility of
Ms. Fernandez' assunptions. Wile Ag-Mart is at fault for not

explaining itself clearly, the Departnent is also at fault for
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insisting that the spreadsheet be taken at face value, no natter
how i npl ausi bl e the result.°

52. At the hearing, Ms. Fernandez expl ai ned how she used
t he docunents provided by Ag-Mart to draft the Admi nistrative
Conplaints. As an exanple, Counts | and Il of the North Florida

Conpl ai nt provi de:
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Count |

On June 6, 2004, M. Cesar Juarez and

M. Alexis Barrios treated approxi mately
157.6 acres of grape tonmatoes, planted in
fields 7-8, with a m xture of Bravo Wat her
Stik, Monitor 4 Spray and Danitol 2.4 EC
Spray. The Monitor 4 Spray suppl enent al

| abel states: "REMARKS . . . Do not apply
nore than a total of 10 pints per acre per
crop season, nor within 7 days of harvest."
Worker field |ocation records show t hat
tomat oes were harvested fromfields 7 and 8
on June 7, 2004. Therefore, these tomatoes
were harvested prior to the 7 day pre-
harvest interval stated on the Monitor 4

Spray | abel .

Count |1
The Danitol 2.4 EC Spray | abel states:
"TOVATO . . . Do not apply the DANI TOL +
MONI TOR 4 Spray tank mx within 7 days of
harvest." As noted in the previous

par agraph, fields 7-8 were treated with a

m xture of Bravo Weather Stik, Mnitor 4
Spray and Danitol 2.4 EC Spray on June 6,
2004. Tomatoes were harvested fromthese
same fields on June 7, 2004. Therefore,

t hese tomat oes were harvested prior to the 7
day pre-harvest interval stated on the
Danitol 2.4 EC Spray | abel.

53. Ms. Fernandez obtained the information regarding the
date, tinme, and manner of pesticide application fromthe spray
ti ckets described above. She obtained the Mnitor and Danitol
PH information fromthe product |abel. She obtained the
harvest information fromthe spreadsheet, which indicated that

Ms. de la Mesa worked in fields 7 and 8 on June 7, 2004.
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54. Counts | and Il alleging violations of the PH's for
Moni tor and Danitol had an acconpanying Count XI X, alleging a
violation of the REI for Mnitor arising fromthe sane set of
facts:
Count XI X

The Monitor 4 Spray and the Danitol 2.4 EC
Spray | abels contain the follow ng | anguage:

"AGRI CULTURAL USE REQUI REMENTS. Use this
product only in accordance with its |abeling
and with the Worker Protection Standard,

40 CFR part 170. This Standard contains
requi rements for the protection of

agricul tural workers on farns, forests,
nurseries, and greenhouses, and handl ers of

agricultural pesticides. It contains
requi renents for training, decontam nation
notification, and energency assistance. It

al so contains specific instructions and
exceptions pertaining to the statenents on
this | abel about personal protective

equi pnment (PPE) and restricted entry
interval. The requirenents in this box only
apply to users of this product that are
covered by the Wrker Protection Standard."

On June 6, 2004, M. Cesar Juarez and

M. Alexis Barrios treated approxi mately
157.6 acres of grape tomatoes, planted in
fields 7-8, with a m xture of Bravo Weat her
Stik, Monitor 4 Spray and Danitol 2.4 EC
Spray. The application started at 11:30 am
and ended at 5:30 pmon June 6, 2004. The
Monitor 4 Spray | abel states: "Do not enter
or allow worker entry into treated areas
during the restricted entry interval (REl)
of 48 hours."” Wrk records show t hat

Ms. de la Mesa, directed by licensed
applicators M. Charles Lanbert (PVv38793)%
and M. Warrick Birdwell (PV36679), worked
in fields 7 and 8 on June 7, 2004, and that
her working hours for June 7, 2004, were
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8:00 amto 6:30 pm Therefore, Ms. de la
Mesa and ot her workers were instructed,
directed, permtted or not prevented by the
agricultural enployer, Ag-Mart Produce, Inc.
fromentering treated fields before the
expiration of the REI stated on the Monitor
4 Spray | abel .

55. Throughout the hearing, Ag-Mart contended (and the
Departnent did not dispute) that no statute or rule requires
Ag-Mart to keep a daily log of the fields where its enpl oyees
wor k. The Department al so conceded that Ag-Mart was cooperative
t hroughout its investigation.’® Ag-Mart contends that all counts
shoul d be di sm ssed because of the Departnent's reliance on the
field location spreadsheet, which shows only the possible field
| ocations of the workers. This contention goes to far. For
exanpl e, the counts set forth above are wel| taken, because the
spray tickets indicate that fields 7 and 8 were sprayed on
June 6, 2004, and the field | ocation spreadsheet indicates that
Ms. de |la Mesa worked only in fields 7 and 8 on June 7, 2004.

56. Ag-Mart further attacked the spreadsheet by suggesting
the unreliability of the dates on the foreman receiving reports.
As found above, the receiving reports generally showed the date
t he product was shipped fromthe farmto the packi nghouse, as
wel | as the crew | eader who provided the tomatoes and the
pl anting from which the tonatoes were harvested. At the

hearing, Ag-Mart contended that the date the product was shi pped

was not always the sane date it was harvested. Further, Ag-Mart
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denonstrated that one of the receiving reports relevant to this
proceedi ng showed the date the product was received at the
packi ng house, rather than the date the product was shipped from
the farm due to a clerical error. Ag-Mart argued that this
exanpl e showed that the receiving reports were not a reliable
source for determning the precise dates of harvest in a given
field on the North Florida farm Ag-Mart's evidence is
insufficient to denonstrate the unreliability of the receiving
reports, where Ag-Mart itself relied on the reports to provide
the Department with the spreadsheet showi ng possible field

| ocations of the three workers. Ag-Mart had anpl e opportunity
to nake a thorough denonstration of the reports' alleged
unreliability and failed to do so.

57. Ag-Mart also attenpted to cast doubt on the accuracy
of the spray tickets through the testinony of M. Qel man and
M. Birdwell, both of whomstated that the spray tickets are
witten well in advance of the pesticide applications and are
not invariably rewitten or corrected when the spraying schedul e
i s pushed back due to rain or slow harvest. However, the
pesticide applicator is required by law to maintain accurate
records relating to the application of all restricted-use
pesticides, including the date, start tine and end tinme of the
treatnment, and the |ocation of the treatnment site. Fla. Admn.

Code R. 5E-9.032(1). The Departnent is entitled to inspect
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these records. Fla. Adm n. Code R 5E-9.032(6). Ag-Mrt may
not attack records that its own enpl oyee/applicators were
legally required to keep in an accurate fashion. The Departnent
is entitled to rely on the spray tickets as accurate indicators
of when and where pesticide applications occurred

58. Thus, the undersigned has accepted the accuracy of the
spray records and the receiving reports, but not of the field
| ocation spreadsheet. However, there are sone dates on which
the fields shown on the spreadsheet perfectly match the fields
shown on the spray tickets, as in Counts I, |1, and Xl X of the
North Florida Conplaint set forth above. It is found that the
Depart ment has proven these counts by clear and convi nci ng
evi dence.

59. In addition to Counts I, 11, and XIX of the North
Fl ori da Conplaint, the Departnent has proven the follow ng
counts of the North Florida Conplaint by clear and convi ncing
evidence: Counts X, Xll, and XXIl (spraying in fields 7 and 8
on June 17, 2004; Ms. de |la Mesa worked only in fields 7 and 8
on June 19, 2004); and Count XIIl (spraying Agrimek 0.15 EC
Mticide/lnsecticide, wwth PH of seven days, in fields 7 and 8
on June 3, 2005; Ms. de la Mesa worked only in fields 7 and 8 on
June 7, 2004).

60. The Departnent has proven none of the counts in the

South Fl orida Conplaint by clear and convincing evidence. Sone
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expl anati on nust be made for the finding that Counts XXXl and

XXXI'l were not proven by clear and convincing evidence. Those

counts allege as foll ows:

61.

Count XXXI

On April 17, 2004, M. Lorenzo Reyes,

M. Denetrio Acevedo and M. Francisco Vega
treated approximately 212.5 acres of grape
tomat oes, planted in fields 11, 6 and 4,
with a mxture of Bravo Weat her Stik,
Monitor 4 Spray and Danitol 2.4 EC Spray.
The Monitor 4 Spray suppl enental | abel
states: "REMARKS . . . Do not apply nore
than a total of 10 pints per acre per crop
season, nor within 7 days of harvest."
Worker field | ocation records show t hat

t omat oes were harvested fromfields 11, 6
and 4 on April 21, 2004. Therefore, these
tomat oes were harvested prior to the 7 day
pre-harvest interval stated on the Mnitor 4
Spray | abel .

Count XXXI |
The Danitol 2.4 EC Spray | abel states:
"TOVATO . . . Do not apply the DANI TOL +
MONI TOR 4 Spray tank mx within 7 days of
harvest." As noted in the previous

par agraph, fields 11, 6 and 4 were treated
wth a mxture of Bravo Weat her Stik,
Monitor 4 Spray and Danitol 2.4 EC Spray on
April 17, 2004. Tomatoes were harvested
fromthese sane fields on April 21, 2004.
Therefore, these tomatoes were harvested
prior to the 7 day pre-harvest interva
stated on the Danitol 2.4 EC Spray | abel.

These counts base their allegation that tomatoes were

harvested fromfields 11, 6, and 4 on April 21, 2004, on the

field | ocation spreadsheet, which indicates that Ms. Sal azar

possibly worked in fields 4, 6, 9, 10, and/or 11 on April 21,
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2004. Thus, the spreadsheet does not definitely prove that

Ms. Sal azar harvested tomatoes in the three sprayed fields
within the PH. At the final hearing, the Departnent introduced
a spray ticket showi ng that Mnitor and Danitol were al so
applied to fields 9 and 10 on April 15, 2004. This additional
spray ticket conpleted the Departnment's denonstration that every
field in which Ms. Sal azar harvested tomatoes on April 21, 2004,
had been sprayed with Monitor and Danitol within the seven-day
PH .

62. However, the Departnment did not anend the South
Florida Conplaint to allege the fact of the second spray ticket,
and, so, nust be held to the allegations actually made in the
conplaint. Ag-Mart may not be found guilty of facts or
vi ol ations not specifically alleged in the South Florida

Conplaint. See Cottrill v. Departnent of Insurance, 685 So. 2d

1371, 1372 (Fla. 1st DCA 1996) (facts not alleged in the

Adm ni strative Conplaint). See also B.D.M Financi al

Corporation v. Departnent of Business and Professional

Regul ati on, 698 So. 2d 1359, 1362 (Fla. 1st DCA 1997)

(violations not alleged in the Adm nistrative Conplaint).

63. In simlar fashion, Counts XLI and XLII of the South
Florida Conplaint allege that fields 21, 22, 18, and 19 were
sprayed with Monitor and Danitol on May 15, 2004, and all ege PHI

violations in fields 21, 22, 18, and 19 on May 20, 2004, based
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on the field location spreadsheet's indication that M. Sal azar
possi bly worked in one or nore of fields 18 through 25 on that
date. Thus, the spreadsheet does not definitely prove that
Ms. Sal azar harvested tomatoes in the four sprayed fields within
the PH. At the final hearing, the Departnent introduced a
spray ticket showi ng that Mnitor and Danitol were, also,
applied to fields 20, 23, 24, and 25 on May 14, 2004. This
addi tional spray ticket conpleted the Departnment’'s denonstration
that every field in which Ms. Sal azar harvested tonmatoes on
May 20, 2004, had been sprayed with Monitor and Danitol within
t he seven-day PH . Again, however, the Departnent failed to
anmend the South Florida Conplaint to reflect its subsequently
devel oped evi dence.
64. Subsection 487.175(1)(e), Florida Statutes, provides

that the Departnent may enter an order inposing an
adm nistrative fine not to exceed $10, 000 for each violation.
The statute further provides as foll ows:

When i nposing any fine under this paragraph,

t he departnent shall consider the degree and

extent of harm caused by the violation, the

cost of rectifying the danage, the anount of

nmoney the violator benefited from by

nonconpl i ance, whether the violation was

committed willfully, and the conpliance

record of the violator.

65. M. Dubberly testified that the Departnent does not

have a rule for determ ning the amount of fines, but uses a
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matrix, attaching a rating of 0 to 5 for each of the criteria
nanmed in the quoted portion of the statute, with 5 representing
t he nost egregi ous violation.

66. The extent of harm caused by the violation is divided
into two classifications: (A) the degree and extent of harm
related to human and environnmental hazards and (B) the degree
and extent of harmrelated to the toxicity of the pesticide(s).
The remaining criteria considered in the matrix are: (C) the
estimated cost of rectifying the damage, (D) the estimted
anount of noney the violator benefited by nonconpliance,

(E) whether the violation was conmtted willfully, and (F) the
conpliance record of the violator. Each factor is given its
nunerical value. The values for factors (B) through (F) are
added, then the total is nultiplied by the value for factor
(A). The resulting nunber is then nultiplied by $100.00 to
det erm ne the anount of the fine.

67. The PH violations were primarily food safety
vi ol ations, the concern being that there nmight be an
unaccept abl e pesticide residue on the tomatoes if they were
harvested within the PHI. The RElI violations were based on
concerns for worker safety from pesticide exposure. In
determning the fines for PH violations, the Departnent
assigned a nunerical value of 2 for factor (A). In determning

the fines for REI violations, the Departnent assigned a
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nureri cal value of 3 for factor (A), based on a reasonable
probability of human or animal death or injury, or a reasonable
probability of serious environnental harm

68. For purposes of this proceeding, all the pesticides
used by Ag-Mart were restricted-use pesticides. |In considering
the value to be assigned to factor (B), the Departnent relied on
the pesticide |abels, which contain signal words for the
category of potential hazard to human or aninmal |ife posed by
that pesticide. Monitor contained the signal word "Danger,"
whi ch represents the highest |evel of potential hazard. A value
of 5 was assigned for factor (B) in the alleged violations
i nvolving the use of Mnitor. Danitol and Agrinmek contained the
signal word "Warning," which indicated a | esser potenti al
hazard. A value of 3 was assigned for factor (B) in the alleged
vi ol ati ons invol ving Danitol or Agrinek.

69. Because the estinmated cost of rectifying the damage
and the estimated anount of noney the violator benefited by
nonconpl i ance was unknown, the Departnent assigned a value of 0
to factors (C) and (D).

70. As to factor (E), dealing with the wllful ness of the
violation, the Departnment assigns a value of O if there is no
evidence of willfulness, a value of 1 if there is apparent
evi dence of willfulness, and a value of 5 if it determ nes the

viol ation was intentional. Because of the |arge nunber of
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all eged PH and RElI violations, the Departnent assigned a val ue
of 1 for factor (E), finding apparent evidence of willful intent
for each alleged violation.

71. As to factor (F), dealing with the violator's
conpliance history, the Departnent considers the three years
i medi ately preceding the current violation. The Departnent
assigns a value of O if there are no prior violations, a value
of 1 for a prior dissimlar violation, a value of 2 for nultiple
prior dissimlar violations, a value of 3 for a prior simlar
violation, and a value of 4 for nmultiple prior simlar
viol ations. Because Ag-Mart had one prior dissimlar violation
within the preceding three years, the Departnent assigned a
value of 1 for factor (F) for each alleged violation.

72. Because the sole basis for finding apparent evidence
of willful intent was the nunber of alleged violations, the
Departnent cal culated its recomended fines in two ways: by
assigning a value of 0 based on no evidence of willful intent
and by assigning a value of 1 based on apparent evidence of
willful intent. |In DOAH Case No. 06-0730, the North Florida
Conpl ai nt, the Departnent reconmended a fine of either $1, 200
(no evidence of willful intent) or $1,400 (apparent evidence of
wllful intent) for each of the PH violations alleged in
Counts I, IIl, V, VIl, IX and Xl, which involved the use of

Monitor. The Departnment recommended a fine of either
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$800 (no evidence) or $1, 000 (apparent evidence) for Counts Il
IV, VI, VIIl, X and XlIl, involving the use of Danitol, and for
Counts XIV, XV, and XVI, involving the use of Agrinek. For each
of the RElI violations alleged in Counts Xl X through XXII, the
Depart nent recommended a fine of either $1,800 (no evidence) or
$2,100 (apparent evidence).

73. The Departnent established by clear and convincing
evi dence seven of the 20 counts of the North Florida Conplaint
that remained at issue at the tine of the hearing, and none of
the 58 counts of the South Florida Conplaint that remained at
issue at the tine of the hearing. The undersigned accepts the
Departnent's cal cul ati on of the recommended fines for these
vi ol ati ons and recommends that the Departnment apply the | ower
cal cul ati on for each of the violations.

74. Thus, the recommended fines are as follows: Count I,
PHI violation involving the use of Mnitor, $1,200; Count |1,
PH violation involving the use of Danitol, $800; Count X, PHI
violation involving the use of Mnitor, $1,200; Count XII, PH
violation involving the use of Danitol, $800; Count X I, PHI
violation involving the use of Agrinek, $800; Count Xl X, RE
viol ation, $1,800; and Count XXII, REl violation, $1,800. Thus,
the total recommended fine for the seven proven violations is

$8, 400.
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75. In conclusion, it is observed that these cases
denonstrate a gap in the enforcenment nmechani sm of the Florida
Pesticide Law, at least as it is currently understood and
practiced by the Departnment. The law requires |icensed
applicators to conply with the PHI and RElI restrictions on the
| abel s of the restricted-use pesticides they apply to these
crops. The lawrequires the applicators to keep accurate
records of when and where they apply pesticides and of the kind
and quantity of pesticides applied in each instance.

76. Yet all parties to this proceeding agreed that the | aw
does not require either the applicators or the growers to keep
accurate records of when and where farm workers enter the fields
and conduct the harvest. This failure to conplete the record-
keeping circle makes it extrenely difficult for the Departnent
to prove by clear and convincing evidence that a PH or RE
violation has taken place. The PH and RElI restrictions appear
virtual ly unenforceabl e through conpany records, except when
sonme fluke of record keeping allows the Departnment to establish
that a gi ven worker could only have been in a recently sprayed
field on a given day.

77. 1t does little good to know when the pesticides were
applied to a field if there is no way of know ng when workers
first entered the field or harvested tomatoes after the

spraying. Ag-Mart credibly denonstrated that its general
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practices are designed to mnimze worker exposure and guarantee
safe harvest, but the conpany keeps no records to denonstrate to
its custoners that it observes these practices in particular

i nstances and is under no | egal obligation to keep such records.
This state of regulatory affairs should be as disturbing to
Ag-Mart as to the Departnent, because purchasers of tonmatoes in
Florida's grocery stores do not require clear and convincing

evi dence in order to switch brands.

CONCLUSI ONS OF LAW

78. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter of this case
pursuant to Section 120.569 and Subsection 120.57(1), Florida
Statutes (2006).

79. The Departnment has the burden to prove the allegations
agai nst Ag-Mart by clear and convincing evidence in order to

i npose an administrative fine. See Dept. of Banking & Finance

v. Osborne, Stern & Co., 670 So. 2d 932, 935 (Fla. 1996).

80. In Evans Packing Co. v. Departnent of Agriculture and

Consuner Services, 550 So. 2d 112, 116, n. 5 (Fla. 1st DCA

1989), the court defined clear and convincing evidence as
fol | ows:

[C] | ear and convi nci ng evi dence requires

t hat the evidence nust be found to be
credible; the facts to which the w tnesses
testify nmust be distinctly renenbered; the
evi dence nust be precise and explicit and
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the wi tnesses nust be | acking in confusion
as to the facts in issue. The evidence nust
be of such weight that it produces in the
mnd of the trier of fact the firm belief of
convi ction, wthout hesitancy, as to the
truth of the allegations sought to be
established. Slonmowitz v. Wal ker, 429 So.
2d 797, 800 (Fla. 4th DCA 1983).

81. Judge Sharp, in her dissenting opinion in Wal ker v.

Fl ori da Departnent of Busi ness and Prof essional Regul ati on, 705

So. 2d 652, 655 (Fla. 5th DCA 1998)(Sharp, J., dissenting),
revi ewed recent pronouncenents on clear and convi nci ng evi dence:

Cl ear and convi ncing evi dence requires nore
proof than preponderance of evidence, but

| ess than beyond a reasonable doubt. In re
| nqui ry Concerning a Judge re G aziano, 696
So. 2d 744 (Fla. 1997). It is an
internedi ate | evel of proof that entails
both qualitative and quantative [sic]
elements. |In re Adoption of Baby E.A W,
658 So. 2d 961, 967 (Fla. 1995), cert.

deni ed, 516 U. S. 1051, 116 S. . 719, 133
L. Ed.2d 672 (1996). The sumtotal of

evi dence nust be sufficient to convince the
trier of fact without any hesitancy. 1d.
It must produce in the mnd of the trier of
fact a firmbelief or conviction as to the
truth of the allegations sought to be
established. Inquiry Concerning Davey, 645
So. 2d 398, 404 (Fla. 1994).

82. Section 487.031, Florida Statutes, provides, in
rel evant part:

It is unl awful :

(10) For any person to use any pesticide,
including a restricted-use pesticide, or to
di spose of any pesticide containers in a
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83.

manner other than as stated in the | abeling
or on the | abel or as specified by the
departnment or the United States

Envi ronnmental Protection Agency.

Florida Adm nistrative Code Rule 5E-2.039 provides, in

rel evant part:

84.

which is

40 C F. R
85.

provi des,

The worker protection standard for
agricultural pesticides as specified in 40
CFR 170, revised as of July 1, 1993, and
anended in 59 FR 30264, published June 10,
1994, is hereby adopted by reference.

40 C.F.R Part 170 is the Wirker Protecti on Standard,

A standard designed to reduce the risks of
illness or injury resulting from workers'
and handl ers' occupational exposures to
pesticides used in the production of
agricultural plants on farns or in
nurseries, greenhouses, and forests and al so
fromthe accidental exposure of workers and
ot her persons to such pesticides. It

requi res workpl ace practices designed to
reduce or elimnate exposure to pesticides
and establishes procedures for responding to
exposure-rel at ed energenci es.

§ 170.1.
40 C.F.R Section 170.3, titled "Definitions,"
in relevant part:

Agricul tural enployer neans any person who
hires or contracts for the services of

wor kers, for any type of conpensation, to
performactivities related to the production
of agricultural plants, or any person who is
an owner of or is responsible for the
managenent or condition of an agricultural
est abl i shment that uses such workers.
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86. 40 C.F.R Section 170.110, titled "Restrictions
associ ated with pesticide applications,” provides, in relevant
part:

(a) Farns and forests. During the
application of any pesticide on a farmor in
a forest, the agricultural enployer shal

not allow or direct any person, other than
an appropriately trained and equi pped

handl er, to enter or to remain in the
treated area.

87. 40 CF.R Section 170.112, titled "Entry
restrictions,” provides, in relevant part:
(a) General restrictions.

(1) After the application of any pesticide
on an agricultural establishnment, the
agricultural enployer shall not allow or
direct any worker to enter or to remain in
the treated area before the restricted-entry
interval on the pesticide | abel has expired,
except as provided in this section.

* * *

(3) Wen two or nore pesticides are applied
at the sane tine, the restricted-entry
interval shall be the |ongest of the
applicable intervals.

(4) The agricultural enployer shall assure
t hat any worker who enters a treated area
under a restricted-entry interval as
permtted by paragraphs (c), (d), and (e) of
this section uses the personal protective
equi pnent specified in the product |abeling
for early-entry workers and foll ows any

ot her requirenents on the pesticide |abeling
regarding early entry.
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88. Ag-Mart enployed the three workers, Francisca Herrera,
Maria de | a Mesa, and Sostenes Sal azar, to perform services
related to the production of agricultural plants, including but
not limted to the harvesting of tonmatoes, and was the
agricultural enployer of these workers for all purposes of these
pr oceedi ngs.

89. Justin Celman, a Respondent in DOAH Case No. 06-0729,
was enpl oyed by Ag-Mart as crop protection nanager at the South
Florida farmin 2004. The only allegations against M. Cel man,
Counts L through LIV of the South Florida Conplaint, have been
resol ved by the parties.

90. Warrick Birdwell, a Respondent in DOAH Case No.
06-0730, was enployed by Ag-Mart as farm manager of the North
Florida farmin 2004. The only allegations agai nst
M. Birdwell, Counts XVII and XVIII of the North Florida
Conpl ai nt, have been resol ved by the parties.

91. The Departnent has net its burden by proving by clear
and convincing evidences that Ag-Mart violated Subsection
487.031(10), Florida Statutes, as alleged in Counts I, I, X,
X, and XIIl of the North Florida Conplaint.

92. The Departnent has net its burden by proving by clear
and convi nci ng evidence that Ag-Mart violated Subsection
487.031(10), Florida Statutes; Florida Adm nistrative Code Rul e

BE-2.039; 40 C.F. R Section 170.110; and 40 C.F. R Section
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170.112 as alleged in Counts XIX and XXIl of the North Florida
Conpl ai nt.

93. The Departnent has not net its burden as to the
remai ning counts of the North Florida Conplaint and did not neet
its burden as to any of the counts in the South Florida
Conpl ai nt.

94. The parties have stipulated that Ag-Mart will pay the
sum of $3,000 to resolve Counts L, LI, LII, LIIl, and LIV of the
South Florida Conplaint and Counts XVII and XVIII of the North
Fl ori da Conpl ai nt.

95. Neither party has denonstrated entitlenment to
attorney's fees or costs in this proceeding.

RECOMVENDATI ON

Based on the foregoing Findings of Facts and Concl usi ons of
Law, it is

RECOMVENDED t hat the Department enter a final order t hat
provi des as follows:

1. That Ag-Mart commtted the violations alleged in
Counts I, Il, XI, XII, and XIIl of the North Florida Conplaint,
for which violations Ag-Mart shoul d be assessed an
adm nistrative fine totaling $8, 400;

2. That Ag-Mart pay to the Departnent $3,000 to resolve
Counts L through LIV of the South Florida Conplaint and

Counts XVII and XVIIl of the North Florida Conplaint; and
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3. That all other counts of the North Florida Conpl ai nt
and the South Florida Conplaint be dismssed.
DONE AND ENTERED this 16th day of March, 2007, in

Tal | ahassee, Leon County, Florida.

Loty [ Sloerson

LAWRENCE P. STEVENSON

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 16th day of March, 2007.

ENDNOTES

1/ Al references to Florida Statutes are to Florida Statutes
(2005) unl ess ot herw se indicat ed.

2/ The varying size of fields can be illustrated by the fact
that planting 3 at the North Florida farmand planting 7 at the
South Florida farmwere of conparable total acreage (152 versus
147 gross acres), but the North Florida planting required only
three fields to roughly equal the acreage covered by nine fields
in the South Florida planting.

3/ M. Celman frankly testified that he had no idea whet her
anyone ever read the notices posted on the central board.

4/  Subsection 487.021(58), Florida Statutes, provides the
foll ow ng definition:

"Restricted-use pesticide” nmeans a pesticide
whi ch, when applied in accordance with its
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directions for use, warnings, and cautions
and for uses for which it is registered or
for one or nore such uses, or in accordance
with a wi despread and comonly recogni zed
practice, nmay generally cause, w thout
additional regulatory restrictions,

unr easonabl e adverse effects on the
environment, or injury to the applicator or
ot her persons, and which has been cl assified
as a restricted-use pesticide by the
departnment or the adm nistrator of the
United States Environnental Protection
Agency.

5/ M. Birdwell eventually fired M. Waters for job performance
reasons unrelated to the matters at issue in this proceeding.

6/ Field Inspector WlliamMrtin was sent to the North Florida
farmon the same date. M. Martin did not testify, and the
great mpjority of the testinony regarding the Departnent's

i nvestigation and Ag-Mart's response centered on the South
Florida farm The docunentation provided by Ag-Mart for the
North Florida farmwas of the same type as that provided for the
South Florida farm and the issues raised concerning the
Departnent's reliance on those docunents are the sane.

7/ In other docunents, "NFL" was used to refer to the North
Fl orida farm

8/ Al three wonen also worked in North Carolina for part of
2004, but that work is not relevant to this proceeding.

9/ In fact, during her direct testinony at the hearing,

Ms. Collins stated that "we told himwhat [the spreadsheet] was
when we gave it to him. . . that these were the field |ocations
within a planting that the workers could have been in."

However, on cross-exam nation, counsel for the Departnent
confronted Ms. Collins with her deposition testinony that she
had no recoll ection of what she had heard M. R chnond and

Ms. Cassell discussing. M. Collins then conceded that she had
no clear recollection of the specifics of the conversation
between M. Richnond and Ms. Cassell about the spreadsheet.

10/ The Departnent's insistence on a literal reading of the
spreadsheet woul d have nore force if Ag-Mart were required by
law or rule to track where its workers harvest fromday to day.
Ag- Mart produced this spreadsheet voluntarily and apparently
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wi t hout knowi ng that the Departnent intended to base a
prosecution on it.

11/ As noted in the Prelimnary Statenent above, the Departnent
has dism ssed all allegations against M. Lanbert.

12/ Ag-Mart's cooperativeness was partly based on its own

m st aken assunptions. M. Long testified that his conpany's
response was prem sed on the understanding that the Departnent
was gathering information to assist the Collier County Health
Departnent in determ ning whether a correl ation existed between
t he pesticides used at the farns where the wonen worked and
their children's birth defects. M. Long stated that he woul d
not have provided this information to the Departnent had he
known that the Departnment was going to use it to attenpt to
prove specific tines, RElIs, and PHI's in order to inpose a fine
on Ag-Mart.
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Honor abl e Charles H Bronson
Commi ssi oner of Agriculture
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and Consuner Services
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this recommended order. Any exceptions
to this recomended order should be filed with the agency that
will issue the final order in this case.
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